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21. By establishing AT&T as a near monopolist in the distribution of broadband

services today, the proposed transaction increases AT&T's ability to impose significant costs on
- ---_.-

Gnaffiliated providers of broadb_a~d_~e~ices. )Suppliers that do not establish preferential

relationships with AT&T may face significant difficulties in distributing their services. In the

absence of alternative channels of broadband distribution, disfavored providers of broadband

services may be driven from the market or may fail to achieve the scale required to provide

services efficiently. The risk that suppliers of broadband content may be foreclosed from

efficient distribution of their services may deter investment in these services.

22. For example, AT&T's entry into an preferential arrangement with a provider of

streaming video service may place providers of rival video services at a significant competitive

disadvantage. As a result, these rivals may be forced to operate at an inefficient scale or may

be driven from the market. These circumstances can result in the creation of a streaming video

supplier with the ability to exercise market power.

23. I understand that discrimination against the unaffiliated providers of broadband

services may not be avoided when consumers attempt to circumvent, or "click through," AT&T's

"t ., ~

competing services provided by rivals 19

grant its preferred content providers technological advantages that cannot be duplicated by

located nearest the cons(Jmer. At the same time, AT&T would be able to degrade the quality of

'-,

others. For example, I understand that AT&T may be able to provide its affiliated content \t"~'/~~""/~

provider unique advantages by providing them the exclusive ability to "cache" data at the server \. ,'.~ {(.,.., .
, ,,, ~.'~-

~ \ '"
~.. ':, .' ,.

\

preferred supplier to access an alternative provider. To the contrary, I understand that AT&T can

24. In this way, the transaction enables AT&T to use its position as a near-monopolist

in the provision of broadband access to harm competition in adjacent markets, resulting in harm

to consumers of such services. Even if other forms of broadband access eventually provide

19. I understand,. for ~xample, that AT&T has the ability to limit providers of streaming video
suppliers to film clips no longer than ten minutes in lengths. Presumably, a variety of such
mechanism could be used to disadvantage broadband services provided by rivals to AT&T's
preferred suppliers.
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alternatives to @Home and Road Runner, harm to competition in the provision of broadband

content today could have long-lasting effects as the broadband content providers that face

discrimination by AT&T will fail to emerge as viable competitors.

25. Moreover, AT&T's strategy can adversely affect the development of DSL and

other broadband Intemet access services that compete with AT&T. For example, AT&T could

engage in a strategy which required upstream providers to distribute their broadband content

exclusively through AT&T affiliated systems. This could raise significantly the costs faced by

rival providers of broadband access services in establishing a package of broadband services

that would be attractive to subscribers. Even if AT&T entered into non-exclusive agreements

with firms providing broadband content, it still could require its preferred suppliers to make

service upgrades available to AT&T customers before they are made available to subscribers on

other systems. This, again, would raise the costs faced by rival providers of broadband access

services.

26. Moreover, as the access provider for the vast majority of broadband customers,

AT&T could have an incentive to develop proprietary software and network protocols that would

prevent broadband Internet applications provided by AT&T preferred providers from being

readily applied on DSL or other broadband access technologies. Establishment of such

protocols also could lead developers of broadband content to develop and deploy software and

content on AT&T network before developing similar applications for other broadband Internet

access providers. These strategies would help preserve AT&T's current position as the leading

provider of broadband Intemet access and would raise the costs faced by providers of rival

broadband access technologies, such as OSL, from offering access services that compete with

AT&T's.

27. Any reduction in competition in the provision of broadband content resulting from

AT&T establishing preferred supplier relationships or establishing proprietary software and

network protocols would raise the costs faced by OSL (and other competing service), making

them less effective competitors to AT&T. This increases AT&T's ability to maintain its current
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position as a near monopolist in the provision of broadband Internet access services, to the

detriment of consumers.

28. AT&T's strategy of establishing preferential relationships with suppliers of

broadband content reveals that AT&T considers this "closed" system to be more profitable than

operating under an "open access" structure. This structure benefits AT&T by allowing it to

extract a portion of the upstream profits created by establishing preferential relationships with

providers of broadband content and imposing costs on their rivals, perhaps by setting (implicit or

explicit) fees charged to content providers for distribution of broadband content. 20

29. I am aware of no efficiency rationale for AT&T's decision to deploy a "closed"

system and to establish preferential relationships with content providers. I understand, for

example, that there are no technological impediments to offering broadband Internet access on

over cable systems on an "open" basis 21 In the absence of such efficiency considerations, the

proposed transaction increases the risk of significant harm to consumers without generating

offsetting benefits. AT&T instead has argued simply that the closed system would generate ~

higher profits than an open one that these profits are necessary to justify its investment. Again, J\
I am not aware of any evidence that AT&T has presented to support these claims.

20. If broadband Internet "access" and "content" were consumed in fixed proportions, and in the
absence of external effects, then AT&T could fully extract the value of its market power
through the access fees charged to subscribers. The profits that AT&T could earn under
such circumstances could not be Increased through vertical integration and/or establishment
of preferential relationships with content suppliers. It is highly unlikely, however, that
broadband access and content are consumed In fixed proportions. Subscribers inevitably
will vary with respect to the intensity of demand for various broadband services and it is
unlikely that AT&T could identify the intensity of individual subscribers demands and varying
the access prices they charged in response. In addition, by creating market power in
upstream services, AT&T may be able to capture a portion of the resulting profits earned by
content providers on sales to customers that obtain Internet access from firms other than
AT&T. .

21. I understand that GTE has demonstrated the viability of open access cable based
broadband Internet services in a tnalm Clearwater, Florida. See accompanying Declaration
of Albert Parisian
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V. THE RISK TO COMPETITION COULD BE OBVIATED BY REQUIRING
AT&T TO PROVIDE OPEN ACCESS TO UNAFFILIATED ISPS

30. The proposed transaction creates the risk of harm to competition by establishing

AT&T as access provider to the vast majority of broadband Internet subscribers. This position

increases AT&T's incentive and ability to engage in a strategy of discriminating against

unaffiliated providers of broadband Internet content and prevents them from gaining efficient

distribution of their services. In tum, the foreclosure risks created by the transaction could result

in harm to competition in the provision of (i) broadband Internet content and (ii) broadband

Internet access services.

31. These risks can be obviated by requiring AT&T to provide access to unaffiliated

ISPs on a non-discriminatory basis.22 With ISPs able to compete to provide services to
(

~@Home's and Road Runner's subscribers, the success of various broadband services will be

determined by consumer preferences, not choices made by AT&T regarding the firms with

which it chooses to establish a preferred relationship. While individuallSPs. including @Home

and Road Runner, would ~till be able to establish preferred relationships with suppliers of

broadband Internet content, firms that fail to gain a preferred relationship with @Home and

Road Runner nonetheless could readily establish Similar relationships with other ISPs. and

would not be put at a competitive disadvantage as the result of AT&T's strategy Similarly,

requiring AT&T to provide open access to unaffiliated ISPs would reduce the risk that rival

broadband access services, such as OSL, would be harmed by the failure of competition to

develop in the provision of broadband content services

32 As mentioned above, I am unaware of any effiCiency rationale for AT&T's

deCISion to tie the provision of transport and ISP services I understand that open access cable-

based Internet broadband services have been demonstrated by GTE and that Canada has

22. I understand that such a requirement would enable ISPs to access only the cable provider's
transport facilities
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mandated such systems. 23 Moreover, an open access requirement would leave unaltered

AT&T's ability to charge an unregulated price for broadband Internet transport.

VI. CONCLUSION

33. The proposed merger of AT&T and MediaOne creates the risk of harm to

competition in the provision of (i) broadband Internet content and (ii) broadband Internet access

services. This is the consequence of two factors: (i) the merged company's large role in the

provision of broadband Internet access services today; and (ii) AT&T's strategy of not offering its

broadband Internet services on an "open access" basis. Instead, AT&T has chosen to tie the

provision of last-mile broadband Internet transport and the provision of ISP services, one aspect

of a broader policy of establishing preferential relationships with suppliers of broadband content.

34 The proposed transaction risks harm to competition by increasing the

dependence of broadband content providers on AT&T and thus increasing AT&T's incentive and

ability to impose costs on unaffiliated providers of broadband services. Suppliers of broadband

content that fail to establish preferential relationships with AT&T may be driven from the market

or may be forced to operate at an inefficiently small scale. Similarly, the transaction increases

AT&T's incentive to establish proprietary software and network protocols that give content

suppliers incentives to first offer new services or upgrades of existing services to AT&T.

35. Such actions would be expected to profit AT&T. which may be able to extract a

portion of the rents earned by favored upstream suppliers In addition, AT&T's strategy is likely

to benefit AT&T by limiting the availability of broadband content that can readily by distributed

over DSL. Because broadband Internet services are likely to compete with traditional television

programming, AT&T's actions have the further effect of helping to protect AT&T's market power

as a local monopolist in the provision of cable teleVISion services.

23 Canadian Radio-Television and Telecommunications Commission. Telecom Decision RTC
99-8, Regulation Under the TelecommunicatIOns Act of Cable Carners' Access Services, File
No. 8697-C12-02/98
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36. These risks of harm to competition can be obviated by requiring @Home and

Road Runner to provide access to unaffiliated ISPs on a non-discriminatory basis. An "open

access" structure greatly reduces AT&T's incentive and ability to impose costs on unaffiliated

suppliers of broadband services and leaves the determination of the marketplace success of

these services in the hands of consumers, not AT&T. AT&T has presented no evidence that its

"closed" model is required in order to justify its investment in broadband Internet access

services. In the absence of any efficiency rationale for AT&T's strategy, an "open access"

requirement is likely to benefit consumers.

37. AT&T's suggestion that market power concerns are irrelevant due to competition

from narrowband providers misses the point. There are a wide variety of broadband-specific

services that narrowband providers cannot provide. Narrowband suppliers cannot constrain

AT&T's market power in the distribution of broadband services, and the magnitude of AT&T's

investment indicates the commercial importance of broadband services is likely to be very large.

Potential competition to AT&T from alternative broadband access technologies also is of limited

relevance if AT&T's actions are successful in interfering with their emergence in the

marketplace.
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I declare under penalty of pe~ury that the foregoing is true and correct.

~3Jo3--
Robert H. Gertner

August 19, 1999
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